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For k~pellant: Thorr;,s B. Irvine,
Attorney at Lw

For Respondent: Burl I;. Dick, Chief Counsel;
E;wrl!; Scholtz , Associnto Tzx
Counsel

0 PIN I ON_-.-----
This appeal is nxdo pursui,..nyit to Section 18593 of the

Kevenue rAnd Tax.tion Code from the :.:ction of the Franchise TZX
ComrxG_ssioner (now succeeded by the AFrcnchise Tnx Eo~rd) On
tha grotezts of John C. !,;urtin to proposed &ssessments Of
zdditicnal persow; income ter, In the amounts of $113.72 and
$113.71 for the years 1941 and 1942, respectively.

Xppellrznt,  fi ros:i&nt of’ &iem, Illinois, und Zresident
of the &>lem Xu'ationr:l E3ank, has f'or many yer,rs mr,,de periodic
visits to Ccliforniz. J_rtcy la=:rr:iqg in 1935 in the COUI'SB
of one of these visits of the ~:~o~joscd expcnsion of r? Long
Eeach cemetery owned b3; EY,cifi~ EuilZers, Inc., ilppcllcnt on
li::>y 8 of th3t year purchased 11.96 acres of Und udjoinlng
the property owned by that company. On l!Ji:y 17;1935;he
entered into gn agrooment v:ith Pacific Builders, inc.,
whereby he agreed to sell :;nd that company &greed to buy this
cricreuge;. The cgreement- provided that the buyer ~~;~s-  to pit-i;
end ix?rove the property, rxtintuin it sis a cemetery, pzy
~11 taxes icvied thereon znd protect Appellant zgains% all
liens, claims or d.ttmog;es in rasgoct to its operation :>s Ii
cemetery. The buya wi:il;:s to sell the property as cemetery
lots in the course of its business end w;is t,o receive title
to tJl<:: lots at the end of the quarterly period in which s::les
were Il.% de , At the close of th! quortcr kp?pell~~nt '~'2s to

.receive as consider~ztxon  for the lots deeded by him to
Pacific Builders, Inc., one-&l? cf the amount charged by
th;1t compuny to its purchasers for the lots. ,DE;Cific
Builders VJCS not to ?urchzse property within fifteen miles of
its CEXlE?t21t?\r f o r sale OS r,cr.ieterJ- lots until the ;:.crocgS
purchcsed f&w Arpellont ',;las exhausted, at which time hp-
pe11nnt wtis to deed to it any Lirteyest still. ret:;,il-r_ed  by him.
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~jf~~ile  the agreerj:ent specified the niirLil;liu<_ri and r3aximm pxices
to be charged by the coziipany for the lots, hp,pellant did not
'otherwise retain any control over its sales of the lots. He
was entitled, however, to examine its books and accounts to
ascertain t,he amounts due bin Sy virtue of the sales. On
Karch 14, 1941, Appellant  purchased an additional twenty-two '
acres of land adjoining the property owned by Pacific Suildem,
UC., and OE. Karch 21 he entered into an agrement to sell
this acreage to that coqany. The provisions of the 1941
agyees;ent were substantinlly'the  sane as those of the one
ciade in 1935, the new agreement also beihg made ap;>licuble
to the original 11.96 acres r:nd providing that it superseded
that agroemnt.

In his returns fog the vears 1941 and 1942, AJ)pcllaLt
p?ocesded on the theory thatWthe two payeels of property were
capital assets and he rsported the profits received by him
pursuant to thos.3 agr.corxhts as ccipital gain. The Com-
missioner detcrminc:d,  hov:evc:r, t)lut  the propcrtics Came
within the exer::.ption of Scct.ion 9.4(b) of the Personal kCOme
Tax Act (now Section 17711 02' tho IIEIv~~.~I..Io and Taxation CGtiO),
x.hich excludes from the term 9zcapital ass~ts~? ~1.1 property
'v-"leld by the tsxpa;rsr primarily for sale-to customers in the
ordinary course of his trade or busine.ss,9' and, accordingly,
trcatsd tkx.:~ profits received under the agreements as ordinary
iiiC oD:s . It is this determination of thr: Comziissioncr -;:hich
: a. t;+z su.tjezt  of tli:s
;.ia c <:.sc *

3rssent controversy, his disallowance
bL '_z,r\.n  deductions in thi: amount o;r $669.23 for the year

It is the contention of the Coriimission8r  that the agrac-
nants created either an ag.o;:c~ rslationshi~ or a joint
venture betwtien Apxllant and. Pacific Builacrs, Inc., and
tkt the sales of portions of kLpp~ilantvs property to
cemetery lot ;;urchasers by PL:cifiac Euil_dcr:s, Inc., in the
course of its business are ir;iputabIe  to X2pellant. KS are of
t.c'tG 07i ?iion$ .A. hOVJ e v t: r thct the fzicts before us do not astab-
lish the e~~istcnci~ 0; eith.er an agency or a joint venture,
irhe agreements, iii our opinion, constitute merely the grant-
ing by i:,ppellant  to Pacific Euilders, Inc., of an option to
purchase the property. We fink no language of agency or
joint V~lYitC.~t~ therein snd the facts that Pacific Builders,
Inc., not Appellant, W:IL_~ authorized  ta maintain an< 07xxutc a
cemetery and that A-ppellant w~:::p freed from all risks incident
to such cctivity constitute strong evidence that the rjarties
intended neither of such relationships.

It follov~?s, then, that i;Gpellent correctly reportcd.the
profits f'ro:!l tl-ie sales of lots to Pacific Builders, Inc., as
8 ct!pital gain, unless his activities on his own behalf
r;l:rced him in the businsss of selling realty. The activity
OP the ii~pell_ant, however, ?‘.a tinttiring into the two ContraCtS
with Rlcific Builders, Inc., cind then mcrc;.ly conveying title
iind receiving payment for lots pursuant to those agreements
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is not suf'f'icicnt to constitute % business, and the property
in question wi!s not accordingly held bv Appellnnt primmily
f-OX? sale to custo!ners in the ordinar.v Course of his trzde 03
business. Fuhs v. Crawford, 161 Fad: 2d 315, Zoo&over v.- -U&ted Statss, 74 Ir’sd. Supp. 997. Accordicgly, the position
of the kqcllmt thot the incom in auestion should be-
.regcrded c?s B ccpitcll gzin ruther dthan ES ordirrary income
must be sustained.

OREER- - - - -
F'ursunnt

Eonrd or? file
"chm2for ,

to the views expressed in the opinion of the
in this proceeding, md good cn.uee ap>ccring

IT IS I{ER$J3Y OIiT;EREu,  ,<&jjE3j-j ANI DECKXED, pursuant to
Saction 18595 of tile Hever:u_~ ard. Taxation Code, th;;it the
action of the Fr:;nchisc Tax ComG_ssioner (not:: succeeded by
tlz Franchise Tax Boc?rd) on the potests of John C. Martin
-63 proposed assessments of additioml parsone, income tm
in the anounts of $113.72 and $113.71 for the years 1941
and 1942, respectively, be nnd the som
fo!_lows :

is hereby l:;odified 2s
the ectfor of the Conmissioner in treating the

profits from the sr;le of property pursunnt to the agl-eemmts
of ‘r;Iey 8, 1935, an6 IArch 21, 1941,
l-m.,

With Pacific FQildu?s,
zs 0rdirtGry inczmc end incl*oe.sing App.;llnnt's incmie

for 1941 md 1942 in the mounts
respectively, be

of $6,588.90 end $6,154.66,
mid the sme is hereby reversed; in ali

other reqects the
sustained.

r:ctior: of the Comissioner is husoby

Done et Sc,crcmento, Cslifornia,this 10th dgy of
August, 1950.


